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Dino,

Per your April 6 email, you requested that any requests for changes or
modifications to enforcement actions due to coronavirus are to be forwarded
to you. @G

The attached
request is a bit different.

Nu-West Industries has carried out a site investigation pursuant to an EPA
Administrative Order on Consent issued under section 3013 of RCRA. The
company is carrying out quarterly groundwater monitoring. Under terms of
the Consent Order (paragraphs 115-117), the Respondent has the option to
declare a Force Majeure event. The attached letter provides such notification
to EPA.

Respondent has been conducting quarterly groundwater monitoring at the
facility since at least 2014 and is requesting to forego groundwater monitoring
for the second quarter of 2020. The majority of the groundwater monitoring
wells were installed over the 2011 — 2014 time period. EPA therefore has a
data-set that spans at least a six-year period for the majority of monitoring
wells onsite.

This groundwater monitoring per the Consent Order should not be confused
with National Discharge Elimination System monitoring that many regulated
entities conduct in order to monitor effluent into water bodies. Nu-West
Industries has no such NPDES discharge activity at this facility.

| have been the Project Manager of this RCRA 3013 Investigation since late
2009. So | am quite familiar with the site characterization data and
groundwater monitoring activity that has been conducted since 2010 and am
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5296 Harvest Lake Drive, 4t Floor
Loveland, Colorado 80538

April 15, 2020

VIA EMAIL AND OVERNIGHT MAIL

Mr. Peter Magolske

U.S. Environmental Protection Agency
Office of Compliance and Enforcement
M/S OCE-101

1200 Sixth Avenue, Suite 155

Seattle, WA 98101-3140

Re:  Force Majeure Notification due to COVID-19
Administrative Order on Consent, Docket No. RCRA-10-2009-0186
Nu-West Industries, Inc. Conda Phosphate Operations

Dear Peter:

In accordance with Paragraph 116 of the above-referenced Administrative Order on
Consent (“Consent Order”), this letter serves as Nu-West Industries, Inc.’s (“Nu-West”)
notification of a force majeure event. This event will delay or prevent performance of
routine groundwater monitoring activities required by the Consent Order. As discussed
below, because of the health risks presented by the COVID-19 pandemic, the state and
federal governments’ response thereto, and anticipated travel and access issues, a
modification is necessary to the schedule for groundwater monitoring activities required
under the Consent Order.

Groundwater Monitoring

Pursuant to the Consent Order, Nu-West conducts groundwater monitoring at the Conda
Phosphate Operations (CPO) facility located near Soda Springs, Idaho in accordance
with the EPA-approved Groundwater Monitoring Plan, Revision 3 (GWMP, dated
November 12, 2014), the Quality Assurance Project Plan, Revision 4 (QAPP, dated May
19, 2016), and subsequent modifications approved by EPA. The groundwater
monitoring program includes monthly and quarterly groundwater sampling at monitoring
wells located throughout the CPO facility, which is currently owned and operated by
ltafos Conda LLC (“Itafos”). The groundwater monitoring program also includes
sampling at an off-site domestic well, owned by a private landowner.






Force Majeure

In response to the COVID-19 pandemic, state and local governments have imposed
work and travel restrictions to mitigate the spread of the disease and protect human
health. In Idaho, the Idaho Department of Health and Welfare issued an Order to Self-
Isolate (Self-Isolation Order), requiring all individuals living in the State of Idaho to self-
isolate at their place of residence; individuals traveling to Idaho must self-quarantine for
fourteen days. The Self-Isolation Order, as amended on April 15, 2020, will continue to
be in effect until 11:59 p.m. on April 30, 2020 or until extended, rescinded, superseded,
or amended in writing by the director of the Idaho Department of Health and Welfare.

Also in response to the pandemic, Itafos has restricted access to the CPO facility for
contractors, vendors, suppliers, and customers, limiting site access only to those
providing critical support for ongoing operation and maintenance of the facility;
“turnaround” activities, when numerous contractor groups travel to and work at the
facility to complete infrastructure and improvement projects, normally scheduled for May
and June, has been postponed until September.

Nu-West has evaluated health and safety measures that might be implemented to
minimize the risk of COVID-19 transmission by field sampling personnel conducting the
groundwater monitoring activities, including additional personal protective equipment
(PPE), sampling equipment disinfection procedures, social distancing where applicable,
and remote coordination with CPO facility personnel.

While beneficial, these procedures will not completely eliminate the risk of COVID-19
transmission to sampling personnel, to others they may encounter during sampling
activities, or during their travel. Moreover, the presence on-site of contractors
performing routine groundwater sampling may interfere with the essential activities of
facility personnel. In light of these factors, and the current access and travel restrictions,
Nu-West anticipates it likely will be unable to timely perform the routine groundwater
sampling required by the Consent Order.

Recognizing the health risks presented by the novel coronavirus, the impact of state and
local government work and travel restrictions, and facility-specific Covid-19 policies and
procedures, EPA and the Idaho Department of Environmental Quality (IDEQ) have
released guidance acknowledging that flexibility may be warranted in complying with
certain environmental responsibilities. See e.g., EPA’s March 26, 2020 guidance
“COVID-19 Implications for EPA’s Enforcement and Compliance Assurance Program,”
IDEQ’s April 8, 2020 guidance “COVID-19 Regulatory Flexibility and Compliance
Assistance,” and EPA’s April 10, 2020 guidance “Interim Guidance on Site Field Work
Decisions Due to Impacts of Covid-19” (specifically advising that routine sampling
activities not providing a near-term reduction in human health risk may be more strongly
considered for delay, suspension, or rescheduling).

Nu-West Response

Because of the above, Nu-West has instructed WSP USA Inc., its contractor carrying out
the terms of the Consent Order, to temporarily suspend field activities. Nu-West intends
to resume field activities related to the groundwater monitoring program after the Self-
Isolation Order is rescinded, after site access restrictions are lifted and reasonable
access can be confirmed, and after adequate personnel health and safety measures can
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be put in place. (While impossible to know for certain, we anticipate the suspension may
include the entire second quarter — i.e., April through June).

Thank you for your attention to this notice. Please don't hesitate to contact me if you
have any questions or require additional in ation.

/Gruing
Director Environmental Operations, Nutrien
Project Coordinator, Nu-West Industries, Inc.

cc: Natalie Creed, IDEQ
Lynne Davies, EPA
Carlyle Miller, Itafos Conda LLC
Timothy Vedder, Itafos Conda LLC
P. Scott Burton, Hunton Andrews Kurth











also familiar with the historical site data going back some decades. | have been
onsite on 10 or so different occasions to inspect and oversee work.

Section XI of the RCRA Consent Order establishes a “Project Coordinator”, and |
was officially assigned that role in late 2009. Paragraph 86 of the Consent
Order requires that all communications to the Respondent be directed through
or include the Project Coordinator. Paragraph 129 of the RCRA Consent Order
requires that modifications in the studies, techniques, procedures, designs,
work plans, or schedules utilized in carrying out this Consent Order may be
made by written agreement of the Project Coordinators (EPA and the
Respondent each have one).

Given my knowledge of the site, my familiarity of the monitoring data that has
been collected to date, and understanding of the current pandemic health
crisis, | agree with the Force Majeure request. Foregoing one quarter of
monitoring data will not adversely impact EPA’s understanding and knowledge
of the site characterization. Our existing data-set is quite well established.

Under terms of the RCRA Consent Order, | am authorized to make
modifications to work schedule changes. The Force Majeure request would fall
under that rubric. | would like to respond a timely response to Nu-West
Industries within the next day or two. | am happy to discuss with you, Jen,
Morgan or anyone else in ECAD this request. | just don’t want it to languish
without a response back to the Respondent for very long.

Thanks,
-Peter

From: O'Flaherty, Rita <rkim@hunton.com>

Sent: Wednesday, April 15, 2020 3:31 PM

To: Magolske, Peter <Magolske.Peter@epa.gov>

Cc: 'Natalie.Creed@deq.idaho.gov' <Natalie.Creed @deq.idaho.gov>; 'Jeff Grussing'
<Jeff.Grussing@nutrien.com>; 'timothy.vedder@itafos.com' <timothy.vedder@itafos.com>; 'Carlyle
Miller' <Carlyle.Miller@itafos.com>; Burton, Scott <SBurton@hunton.com>; Carlstedt, Timothy J.



<TCarlstedt@hunton.com>; Davies, Lynne <Davies.Lynne@epa.gov>
Subject: Nu-West Industries, Inc. - Force Majeure Notification due to COVID-19

Mr. Magolske,

In accordance with the Administrative Order on Consent, this letter serves as Nu-West Industries,
Inc.’s notification of a force majeure event.

Please feel free to contact our office should you have any questions.
Thank you.

Rita O'Flaherty
Sr Professional Assistant

] roflaherty@HuntonAK.com
p 213.532.2159

Hunton Andrews Kurth LLP
550 South Hope Street
Suite 2000

Los Angeles, CA 90071

HuntonAK.com
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